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In past years Navy lawyers have participated with 
lawyers of the other services in logistical exercises con- 
ducted by the U.S. Army at Fort Lee, Va. These inter- 
service and inter-Allied exercises develop familiarity 
with the requirements and techniques of joint operations 
under simulated war conditions. Regular and reserve 
officers participate as members of an operating staff 
legal office. They deal with situations involving inter- 
national law, contracts, war crimes, foreign claims, laws 
of war, procurement, real estate, admiralty, military 
government and other legal problems arising out of mili- 
tary operations in a theater of war. The 1961 exercises 
will be held from late April to mid-May. Participants 
will include several categories of naval personnel among 
whom will be 20 specially selected reserve law specialists 
from the 3rd, 4th, 5th, 6th, and 9th Naval Districts. 


NAVY-MARINE CORPS JUNIOR BAR ASSOCIATION 


On Law Day, 1 May 1960, the Navy-Marine Corps 
Junior Bar Association formally came into being. The 
organization is composed of younger (35 and under) 
officer-lawyers of the U.S. Navy and Marine Corps. 
Among its purposes are: promotion of closer relation- 
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ship among its members in the exchange of professional 
knowledge and experience; the promoting of the highest 
professional legal and juridicial standards; and stimula- 
tion and support of the naval sciences and traditions of 
the naval service. The Association also has a program 
designed to be informative and helpful to newly commis- 
sioned officer-lawyers, and those interested in entering 
the naval service in this capacity. 

The Association now has some 100 members, not only 
in the Washington, D.C. area but throughout the world, 
including officers in an inactive reserve status. On 26 


August 1960 the Association became affiliated with the - 


Junior Bar Conference of the American Bar Associa- 
tion. Admitted as a National Organization, the Navy- 
Marine Corps Junior Bar Association had two accredited 
members at the Conference. Presently, members of the 
Association are serving on several committees of the 
Junior Bar Conference. 

The Chairman of the Association is LT James J. 
McHugh, USN, who was elected for the term ending 
30 June 1961. He succeeded the organization’s first 
Chairman, LCDR George M. Bates, USN, on 1 January 
1961. Information concerning membership and activi- 
ties may be obtained from The Secretary, LT (jg) Armin 
U. Kuder, USNR, Office of the Judge Advocate General, 
Navy Department, Washington 25, D.C. 
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COURTS-MARTIAL JURISDICTION OVER TITLE 18 
U.S. CODE AND OTHER FEDERAL OFFENSES 


By LT HARRY L. HALL, U.S. Navy* 


HE LAW GENERALLY defines the jurisdic- 

tional limits within which any court must 
operate, and in the military the UNIFORM CODE 
OF MILITARY JUSTICE? delimits the jurisdiction 
of courts-martial. Under the Code jurisdic- 
tional limitations govern not only who may ap- 
point and be tried by courts-martial, but also 
what offenses may be tried. That a court- 
martial must have “jurisdiction over the 
offense” before it can render a valid judgment 
is well established and is not a requirement 
which is unique to military law.2, The MANUAL 
FOR COURTS-MARTIAL states that jurisdiction of 
courts-martial is conditioned on the fact that the 
court has been vested by act of Congress with 
power to try the offense charged. With certain 
limitations in capital cases, Articles 18, 19 and 
20, the articles of the Code which define the 
jurisdiction of the three types of military 
courts, vest these courts with the jurisdiction to 
try “any offense made punishable by this code.” 
It is significant that the phrase “made punish- 
able” was used, instead of the word “defined”, 
in making the jurisdictional grant in these arti- 
cles, for Article 134 has provided the basis for 
court-martial jurisdiction over many Federal 
offenses not defined in the Code. 


Article 134 of the Code provides: 


Although not specifically mentioned in this code, atl dis- 
orders and neglects to the prejudice of good order and 
discipline in the armed forces, all conduct of a nature 
to bring discredit upon the armed forces, and crimes and 
offenses not capital, of which persons subject to this 
code may be guilty, shall be taken cognizance of by a 
general, special or summary court-martial, according to 
the nature and degree of the offense, and punished at 
the discretion of such court.‘ 


In stating in the latter half of this article that 
the disorders, discrediting conduct, and offenses 
not capital “shall be taken cognizance of” by 


*Lieutenant Harry Lee Hall, USN, is presently assigned to the Mili- 
tary Justice Division, Office of the Judge Advocate General, having 
completed a tour of duty at the U.S. Naval Air Station, Rota, Spain. 





~ Lieutenant Hall received his B.A. and LL.B. from the University of 


Texas. Admitted to the Texas bar in 1956, Lieutenant Hall is a 

member of the American Bar Association, the Inter-American Bar 

Association, and the Navy-Marine Corps Junior Bar Association. 

1. 10 USC 801-940. 

2. For compilation of civil court cases dealing with this require- 
ment see 14 Am. Jur, 214. 

3. MCM 1951, para. 8. 

4. UCMY art. 134, 10 USC 934. 
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courts-martial, clearly shows that Congress has 
provided for courts-martial jurisdiction over the 
offenses mentioned. And, in conformity with 
the jurisdictional limitation contained in Ar- 
ticles 18-20 of the Code, by stating that such 
disorders and offenses “shall be punished at the 
discretion of such courts”, it may be reasoned 
that Congress had made such offenses “punish- 
able by this code.” But while there is no ques- 
tion of the grant of jurisdiction in the language 
of the general article, it is not equally clear that 
the subject matter of the grant includes Federal 
offenses not specifically mentioned in the Code. 
Paragraph 213(c) of the Manual for Courts- 
Martial states, in part: 


Crimes and offenses not capital which are referred to 
and made punishable by Article 134 include those acts 
or omissions not made punishable by another article, 
which are denounced as crimes or offenses by enact- 
ments of Congress or under authority of Congress and 
made triable in the Federal civil courts. 


This interpretation > is supported by the legis- 
lative history of the Code. Both the House and 
Senate Committees on the Armed Services, 
which studied the Code prior to its enactment, 
submitted the following report on Article 134 to 
Congress: 


Article of War 96° and AGN, article 22(a),” are both 
general articles. These provisions have been retained 
in article 134 of this code. This will permit the punish- 
ment of “disorders and neglects to the prejudice of 
good order and discipline in the armed forces, and all 
conduct of a nature to bring discredit upon the armed 
forces.” It will also authorize trial by court-martial for 


5. The Manual is promulgated pursuant to Article 36, UCMJ, which 
authorizes the President to prescribe the procedures and modes 
of proof to be used by courts-martial. The authority of the 
Manual stemming from the UCMJ, a fortieri, any interpretation 
of an Article of the UCMJ found in the Manual is only valid in 
so far as it represents the actual legislative intent in enacting 
the Article. 

. Article of War 96, which was applicable in the Army at the 
time of the enactment of the UCMJ (1950), provided: 

Article 96. General Article-—Though not mentioned in these 
articles, all disorders and neglects to the prejudice of good 
order and military discipline, all conduct of a nature to bring 
discredit upon the military service, and all crimes or offenses 
not capital, of which persons subject to military law may be 
guilty, shall be taken cognizance of by a general or special 
or summary court-martial, according to the nature and degree 
of the offense, and punished at the discretion of such court. 

7. Article 22(a), the general article applicable in the Navy at the 

time the UCMJ was enacted, provided: 
Article 22(a) Offenses not specified—All offenses not specified 
in the foregoing articles shall be punished as a court-martial 
may direct. 
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violations of State and Federal crimes which are not 
enumerated as offenses under this code.* 


In hearings before a House subcommittee on 
Armed Services, and in the Senate floor debate 
on the Code, statements were made which indi- 
cated that the phrase “crimes and offenses not 
capital” was the specific wording in Article 134 
which should be interpreted to mean Federal 
offenses not defined in the Code. In the House 
subcommittee hearing, the following colloquy 
took place: 


Question: . . . suppose an offense is not defined under 
these punitive articles, is there any redress by 
court-martial? 

Answer: We have retained a general article, No. 134. 

. as it was provided in the Articles of War and 
in the Articles for the Government of the 
Navy... : 

Question: What do you mean in section 134 when you 
say “and crimes and offenses not defined in this 
code”? 

Answer: It has been construed to be the offenses which 
are not spelled out but which are offenses under 
the Federal law. It is the same provision as is 
now found in article 96.. .° 


In the Senate floor debate on the Code, one sen- 
ator, in discussing amendments which had been 
proposed to the Code, stated that no amendment 
to Article 134 had been proposed because it was 
drawn substantially in the same words as Ar- 
ticle of War 96. To clarify the Senate Commit- 
tee’s report on the article, quoted supra, the 
point was made that Federal offenses were pun- 
ishable as such, under the “crimes and offenses 
not capital” phrase, but that violations of state 
law were punishable under the general article 
only when the act or omission was prejudicial to 
good order and discipline, or if it tended to 
bring discredit upon the service. To support 
this interpretation, definitions of the phrase 
“crimes or offenses not capital’, as it existed 
under Article of War 96, were read from the 
Army’s pre-code Manual for Courts-Martial,’° 
and inserted into the Congressional Record." 


THE PRESENT CONSTRUCTION of the 
general article supports the conclusion that 
Congress intended a grant of jurisdiction over 
three types of offenses. There is little basis in 
the construction to conclude that conduct 

8. H. Rept. 491, 81st Cong. Ist Sess., 1949, p. 34; S. Rept. 486, 81st 
Cong. Ist Sess., 1949, p. 1239. 

9. Hearings, Subcom. on H. Armed Services Com., 81st Cong., 1st 
Sess. on H.R. 2498, p. 1239. 

10. Manual for Courts-Martial, U.S. Army, 1949, par. 183(c). The 
definition of crimes and offenses not capital found in the Army 
Manual is identical to that found in par. 213(c) of the present 
Manual. Because of this fact, para. 213(c) has, in a unique 


way, become part of the legislative history of Article 134. 
11. 96 Cong. Rec. 1306. 


JAG JOURNAL 





charged as a violation of a Federal statute 
under Article 134 must be shown to be service 
discrediting or prejudicial to good order and 
discipline before an offense has been alleged 
which a court-martial has been granted juris- 
diction over. 
fining neglects, disorders and discrediting con- 
duct, and joined to them only by the disjunctive 
“and”; the phrase appears to be an independent 


Coming after the two clauses de- | 

















clause. The construction of the general article 7 
has not always lent itself to this interpretation, 7 


however. The general article which was appli- 
cable in the Army in 1886 stated, in part: 


Art. 62. All crimes not capital, and all disorders 
and neglects, which officers and soldiers may be guilty 
of, to the prejudice of good order and military disci- 
pline, though not mentioned 
articles . . .¥ 


in the foregoing © 


The construction of this fore-runner of Article | 


134 did not clearly divorce the subject phrase 
“all crimes not capital” from the following de- 
scriptive phrase “to the prejudice of good order 
and military discipline.” 
in commenting on the meaning of the phrase “all 
crimes not capital” which was contained in Ar- 
ticle of War 62, stated that this term embodied 
felonies other than capital, and misdemeanors 
made punishable by statute law of the United 
States, and were constituted military offenses 
by the article, “. . . provided . . ., they are 
committed under circumstances rendering them 
prejudicial not only to good order but also to 
military discipline, ...” The fact that Con- 
gress did not intend this interpretation to apply 
to Article 134 is supported by the departure 
from the construction of the previous article, 
and by the legislative history of the Code. 
noted above, in the Senate Floor debate the point 


was made that violations of state law, unlike | 


Federal law, were not punishable as such under 
Article 134, but only when the violation involved 
service discrediting conduct, or conduct which 
was prejudicial to good order and military dis- 
cipline. That violations of not capital Federal 
statutes are punishable as such, under the 
“crimes and offenses” clause of the general ar- 
ticle was recognized at an early date by the 
Court of Military Appeals." 


FEDERAL OFFENSES WHICH ARE NOT 


CAPITAL—DEFECTIVE PLEADINGS 
AND PROOF 


Most of the Federal crimes and offenses for 
which the death penalty is not authorized under 


Colonel Winthrop,” | 


As | 





12. AW 62 RS 236 (1878). 


13. Winthrop, Military Law and Precedents (2d ed., 1920 reprint) | 


p. 721. 
14. United States v. Snyder, 1 USCMA, 4 CMR 15 (1952). 
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Federal law are defined in Title 18, United 
States Code, the section entitled “Crimes and 
Criminal Procedure.” Federal crimes are also 
defined in at least thirteen other titles of the 
United States Code, however. Such non-capital 
offenses as white slavery, 18 USC 2421, coun- 
terfeiting, 18 USC 471, transporting strike- 
breakers, 18 USC 1231, tax evasion, 26 USC 
7233, knowingly selling improperly packaged 


> butter, 26 USC 7234, unlawfully fencing public 
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lands, 43 USC 1054, or importing or transport- 
ing lottery tickets, 18 USC 1301, have no 
counterpart in the punitive articles of the Uni- 
form Code of Military Justice. Other non- 
capital offenses not specifically defined in the 
punitive articles of the Code are of special in- 
terest to the military, as they contain elements 
which relate their commission tu the armed 
forces: polling members of the armed forces, 
18 USC 596, attempted bribery of an officer or 
person acting for or on behalf of the United 
States, 18 USC 201, knowingly wearing unau- 
thorized military medals or ribbons, 18 USC 
704, or making a false claim for a pension to the 
Administrator of Veteran’s Affairs, 18 USC 289. 
As Congress has, in the general article, made a 
general jurisdictional grant over all such 


» offenses which are not defined in the punitive 


articles of the Uniform Code of Military Justice, 
it follows that these, and any other non-capital 
Federal offenses, can be prosecuted under the 
general article, unless it can be shown from the 
legislative history of the specific statute in- 
volved that Congress intended that the statute 
would not be applicable to the military, or that 
the alleged violation of the Federal statute was 
committed outside the area of the intended ap- 


> plication of the statute; e.g., The D.C. Code and 


the penal laws of Guam, being of limited ap- 
plication, would not apply to acts committed in 
Nebraska. 

If the statute involved is not so limited the 
Federal and military courts would have con- 
current jurisdiction over the offense, and either 
could proceed to try the case.** Before under- 


15. As most Federal criminal statutes begin with the term “whoever”, 
which implys no jurisdictional limitation based on the military 
status of the individual, the construction of the Federal statute 
cannot normally be relied on to deny its application to persons 
in the armed forces. 

16. A “memorandum of understanding” between the Department of 
Justice and the Department of Defense, as implemented by 
SECNAVINST 5820.2 of 20 Oct 1955, sets out the regulations 
dealing with investigation and prosecution of crimes which vio- 
late both military and Federal law. Generally, prosecution in 
the military courts will be undertaken if the investigation of the 
offense is completed by the Office of Naval Intelligence. Under 
the instruction, whether the ONI or FBI will undertake the in- 
vestigation of an offense will normally depend on the military or 
civilian status of suspects or victims and locus of the offense; 
the determination of which organization should undertake an 








investigation should of course depend on the exigencies of the 
individual case and mutual agreement. 


taking the prosecution of a Federal offense in a 
court-martial, however, it is imperative that the 
Federal statute involved be carefully studied to 
determine if the conduct alleged actually vio- 
lated the Federal statutes involved; many Fed- 
eral statutes contain elements, words of art and 
jurisdictional limitations based on locus of the 
offense, which are not found in any of the ar- 
ticles of the Uniform Code.'? Several Federal 
criminal statutes contain as an element the re- 
quirement that the act be committed in “inter- 
state or foreign commerce.” ** In some cases, 
a Federal case study to determine the many as- 
pects of such commerce might be necessitated 
before it could be determined that a given set 
of facts actually constituted a violation of a 
Federal statute. 


ALTHOUGH THE CONSTRUCTION and 
legislative history of Article 134 indicate that 
non-capital Federal offenses not defined in the 
Uniform Code may be prosecuted as such under 
the general article, a failure to allege or prove 
every element of the Federal statute which the 
accused has allegedly violated may not result 
in fatal error. The facts alleged in the specifi- 
cation may yet constitute a military offense and 
jurisdiction be sustained on the grounds that 
conduct which is service discrediting or preju- 
dicial to good order and military discipline has 
been charged. In the case of United States v. 
Long (et al), the accused had been jointly 
charged under Article 134 with assaulting a 
certain person “on account of her having pre- 
viously attended and testified as a witness in a 
court of the United States, namely a Summary 
Court Martial.” The specification also alleged 
that the conduct charged violated “Title 18, 
section 241, United States Code . . . as amend- 
ed by Section 1503, Chapter 73, Supplement 
IV, to the 1956 Code, a statute of the United 
States of America.” 2° No reference was con- 
tained in the specification to the effect that the 
conduct alleged was service discrediting or was 
prejudicial to good order and military disci- 
pline. Before the Court of Military Appeals, 
appellate defense counsel contended that no vio- 
lation of the Federal statute cited in the speci- 
fication had been alleged, because a summary 
17. Many of these differences are due to the fact that in enacting 
laws applicable to the citizenry at large Congress must act pur- 
suant to some legislative power with which it has been vested 
by the Constitution. No provision in the Constitution specif- 
ically empowers Congress to enact criminal legislation. As the 
broadest legislative power is found in the commerce clause (U.S. 
Const., Art 1, sec. 8, cl. 3), several Federal Criminal statutes 
proscribe acts committed in “interstate or foreign commerce”. 
18. These terms are defined in 18 USC 10. 


19. 2 USCMA 60, 6 CMR 60 (1952). 
20. The Federal offense alleged is now in 18 USC 1503. 
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court martial was not a “court of the United 
States” within the meaning of the statute. 

Although the specification specifically al- 
leged a violation of 18 USC 1503, a majority 
of the Court felt that in construing the specifi- 
cation and determining the elements to be es- 
tablished, the Court was not controlled by the 
Federal statute involved. Without deciding the 
defense counsel’s contention, the majority of 
the Court considered that the conduct charged 
constituted an offense, the essence of which 
was the “obstruction of interference with the 
administration of justice in the military sys- 
tem”; this offense was considered to be a dis- 
order to the prejudice of good order and mili- 
tary discipline, and punishable under clause (1) 
of the general article. Concerning the neces- 
sity of proving all the elements of the Federal 
statute which the accused had allegedly vio- 
lated, the majority stated: 


We are of the opinion that crimes and offenses not 
capital, as defined by Federal statutes, may be prop- 
erly tried as offenses under clause (3) of 134, but if 
the facts do not prove every element of the crime set 
out in the criminal statutes, yet meet the requirements 
of clause (1) and (2), they may be alleged, prosecuted 
and established under one of these.” 

The fact that a violation of a Federal statute 
had been alleged, but not proven, did not preju- 
dice the accused in their preparation or defense 
of the case, the majority stated; the offense 
had been distinctly and fully described and the 
accused had been apprised of the facts which 
they would be compelled to meet. In an opinion 
which concurred in the result reached by the 
majority, one member of the Court considered 
that the facts which had been alleged consti- 
tuted a violation of 18 USC 1505,?? instead of 
18 USC 1503, and would have affirmed the con- 
viction on that basis. This member of the 
Court agreed with the majority that the statu- 
tory reference contained in the specification 
was not a critical and indispensable part of the 
allegation.* 


|T IS DIFFICULT to conceive of conduct 
which violates a Federal criminal statute and 
which could not be committed under circum- 
stances which would be either prejudicial to 
good order and discipline or service discredit- 


21. 2 USCMA at p. 65. 

22. 18 USC 1505 defines the crime of injuring a witness who has 
testified before an “agency or department” of the United States, 
while 18 USC 1503 defines the offense of injuring a witness who 
has testified before a “court” of the United States. 

23. Citing Johnson v. Biddle, 12 F2d 366, 369 CA 8th Cir., (1926): 
“The offense laid in an indictment is charged by the allegations 
of fact, and not by reference to statute.” 
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ing.2* This is not to say, however, that when 
it is intended to plead the violation of a Fed- 
eral criminal statute, and the specification does 
not contain every element of the Federal of- 
fense, or where the proof falls short of proving 
every element of the Federal offense, that the 
facts which are alleged and actually proven will 
support a conviction on the grounds that the 
proven facts constitute conduct which is service 
discrediting or prejudicial to good order and 
discipline. In United States v. Hogsett,** the 
accused had been charged under Article 134 
with “wrongfully, unlawfully and know- 
ingly, ... (having) in his possession 21 can- 
celled United States postage stamps with the 
intent to use the same in the payment of post- 
age.” The Court of Military Appeals noted 
that the language in the specification was al- 


most identical to that contained in 18 USC 1720, | 


but, after study of the Federal statute, con- 
cluded that the facts alleged did not constitute 
the offense defined therein. A majority of the 
Court interpreted the Federal statute to require 
that cancellation marks on the stamps be re- 
moved; the statute did not prohibit the mere 
possession of cancelled stamps with the intent 


to deceive. As no facts had been alleged to sup- | 
port this key element, a conviction of the Fed- | 
eral offense could not be affirmed. The major- © 
ity stated that if 18 USC 1720 were not in issue, | 


it was indeed questionable whether the allega- 
tions spelled out an offense under the code, and 
ordered the charge dismissed. 

Failure to allege an element of a Federal 
offense also resulted in dismissal of a specifica- 
tion,charged under Article 134 in United States 
v. Lorenzen.® The accused had been charged 
with “wrongfully and unlawfully (opening) a 
certain package addressed to ... (another), 
before said package was actually received by the 
person to whom it was addressed.” Counsel for 
the accused conceded that the military offense 


was patterned upon 18 USC 1702, which pro- | 
scribes tampering with or obstructing the | 
The specification did not | 


United States mail. 


24. To constitute an offense under the first clause of Article 134, 
para. 213(a) of the Manual states that the conduct must be 
“directly” (as opposed to “remotely” or “indirectly”) prejudicial 
to good order and military discipline. Acts constituting a viola- 
tion of some Federal criminal statute might not meet this stand- 
ard, e.g., use of barrels below standard for packing fruit, 15 





USC 235, unlawful importation of bees, 7 USC 282, unlawful © 


dealings in onion futures, 7 USC 13-1, or the unauthorized use 
of “Smokey Bear’, 18 USC 751. Even Federal offenses of rela- 
tively minor nature might be committed under circumstances 
which would render them service discrediting under clause (2) 
of the general article, however. In United States v. Freeman, 15 
CMR 639 (pet. for rev. by USCM den. 16 CMR 292) it was held 
that the violation of state law may be considered in determining 
the service discrediting nature of conduct. 

25. 8 USCMA 681, 25 CMR 185 (1958). 

26. 6 USCMA 512, 20 CMR 228 (1955). 
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allege that the package was in mail channels or 
was “mail matter”. The Court interpreted 18 
USC 1702 as clearly requiring that the object 
tampered with be “mail matter” in the custody 
of the United States Postal Service. The Court 
considered that tampering with or obstructing 
mail which did not pass out of the custody of the 
military postal service was not the specific 
offense proscribed in the Federal statute, but 
that this conduct would also constitute an 
offense to the needs of the military community 
did not eliminate the requirement that the ob- 
ject be “mail matter”, however. Accordingly, 
no offense had been alleged, either under the 
Federal statute or military law (as conduct to 
the prejudice of good order and discipline, or 
which is service discrediting), and the charge 
was ordered dismissed. The Court did not con- 
sider that the mere act of opening a package 
belonging to another was per se a disorder to the 
prejudice of good order and discipline. 


COURT-MARTIAL JURISDICTION OVER 
“CAPITAL” OFFENSES 


The use of the term “not capital” in the third 
clause of the general article clearly indicates 
Congressional intent to deny to courts-martial 
the power to try under the general article Fed- 
eral offenses for which the death penalty is au- 
thorized. The legislative history of the Code 
does not indicate exactly what standard should 
be used to determine whether an offense is “not 
capital”, however. As the crimes and offenses 
referred to in Article 134 are those defined by 
Federal criminal statute, it would be logical to 
assume that Congress intended to deny juris- 
diction over any Federal offense not defined in 
the Code for which the death penalty is author- 
ized under Federal law. But Article 49(f) of 
the Code recognizes the power of the convening 
authority to direct, in cases where the death 
penalty is permissible but not mandatory, that 
the case be treated as not capital. It might be 
reasoned that the phrase “not capital” con- 
tained in the third clause of the general article 
refers to the specific punishment authorized in 
the individual case, rather than the maximum 
punishment authorized for the offense charged. 
Or, as Articles 18 and 52 deny to courts-martial 
the power to adjudge the death penalty except 
when specifically provided for in the Code, try- 
ing a Federal offense under Article 134, for 
which the death penalty would not be specifically 
provided for in the Code, would, by operation 
of law, render such an offense non-capital. If 
this latter meaning were intended, however, the 
use of the phrase “not capital” in the general 





article would be redundant, and to allow a con- 
vening authority to actually vest a court-martial 
with jurisdiction over an offense by controlling 
the sentence which could be adjudged in the in- 
dividual case, would be an unprecedented grant 
of authority by Congress. 

The phrase “not capital” was also contained 
in Article of War 62, supra, and was com- 
mented on in Colonel Winthrop’s treatise, in 
part, as follows: 


Not capital. The article, by these words, expressly ex- 
cludes from the jurisdiction of courts-martial, and by 
necessary implication reserves for the cognizance of 
the civil courts (in times of peace), all capital crimes 
of officers or soldiers under whatever circumstances 
committed—whether upon or against military persons 
or civilians. By capital crimes is to be understood 
crimes punished or made punishable by death by 
the common law, or by statute of the United States, 
applicable to the case,—as, for example, murder, arson 
or rape.?* 


It is clear that under the Articles of War, as 
they existed in Winthrop’s time, the test of 
whether an offense was “not capital” rested 
on whether the death sentence was authorized 
by the law which proscribed the offense. To 
interpret the phrase otherwise, and enable 
courts-martial to exercise jurisdiction over 
capital Federal offenses by an administrative 
decision to limit the punishment which could 
be adjudged in the individual case, would have 
completely frustrated Congressional intent to 
reserve serious civil offenses for the cognizance 
of the Federal courts in peacetime.** While 
Congress has expanded the jurisdiction of 
courts-martial to include most serious civil of- 
fenses, this expansion has always been effected 
by the enactment of specific punitive articles 
such as these now found in the Code describing 
murder and rape.” 

27. Winthrop, ibid, at p. 721. 

28. Article of War 92, 64 Stat. 108 (enacted 5 May 1950), contained 
a proviso “That no person shall be tried by court-martial for 
murder or rape committed within the geographical limits of the 
states of the union and the District of Columbia in time of peace” 
Article 6 of the Articles for the Government of the Navy, 59 
Stat. 595 (enacted December 4, 1945) provided that murder could 


be punished by courts-martial if committed “without the terri- 
torial jurisdiction of any state, or the District of Columbia.” 





For cases generally supporting the proposition that Congress has 
been reluctant to grant to courts-martial the authority to try 
non-military offenses, and any grant to try capital offenses 
should be construed strictly, see Teth v. Quarles, 350 US 11 
(1955), Reid v. Covert, 354 US 1 (1956), and Lee v. Madigan, 
358 US 228 (1959). 

29. The continental Congress vested Navy courts-martial with the 
authority to try the offense of murder in the first laws applicable 
to the Navy (Act of November 28, 1775; until the enactment of 
the UCMJ, however, Navy courts-martial had never been author- 
ized to try the offense of rape. The erticles of War first pro- 
vided for the punishment of murder and rape in the Army in 
1863 (12 Stat. 736), but only then in times of “war, insurrection 
or rebellion.” ; 
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The expansion of military jurisdiction over 
capital civil offenses has not been accomplished 
by the use of a general article, which has ex- 
isted, with slight modification, in the Articles 
of War and Articles for the Government of the 
Navy since the nation’s founding.*® To con- 
clude that Congress intended such an expan- 
sion under the present general article seems 
illogical and is not supported by the legislative 
history of the Code. Nor does the power of the 
convening authority to designate a capital case 
as not capital support such a conclusion. It has 
long been the practice in courts-martial to deny 
the use of depositions in the trial of capital 
cases.** If this prohibition were absolute, jus- 
tice would frequently be frustrated because of 
the unavoidable absence of witnesses. The en- 
actment of Article 49(f) was obviously in- 
tended to circumvent this prohibition, where 
the exigencies of the individual case required 
the use of depositions. There is nothing, how- 
ever, in the legislative history of the Code to 
indicate that this power of the convening au- 
thority was to be used to expand the jurisdic- 
tion of courts-martial under the general article. 


TITLE 18, UNITED STATES CODE, and 
other Federal statutes extraneous to the Uni- 
form Code of Military Justice, defined several 
offenses for which the death penalty may be ad- 
judged. The general nature of these offenses 
are: gathering or delivering defense infor- 
mation to aid a foreign government, 18 USC 
794 (this provision is part of Chapter 37, Title 
18, USC, which is known as the “Espionage 
Act’’) ; willfull destruction or damage to air- 
craft, or motor vehicles, or their facilities, 
which results in death, 18 USC 32, 33, 34; kid- 
napping, where the abducted person has not 
been released unharmed, 18 USC 1201; wreck- 
ing trains or train facilities, which results in 
death, 18 USC 1992; bank robbery during com- 
mission of which death occurs or where hos- 
tages abducted, 18 USC 2113; rape, 18 USC 
2031; levying war against the United States or 


30. Compare the general articles as they existed at the time of the 
adoption of the UCMJ, footnotes 7, 8 supra, with the general 
articles as they existed in 1776: 

All other faults, disorders, and misdemeanors, which shall be 
committed on any ship belonging to the thirteen United colo- 
nies, and which are not herein mentioned, shall be punished 
according to the laws and customs in such cases at sea. 
(Rules for the Regulation of the Navy as passed by the Conti- 
nental Congress on March 28, 1775). 

Art. 5. All crimes not capital, and all disorders and neglects 
which officers and soldiers may be guilty of, to the prejudice 
of good order and military discipline, though not mentioned 
in the foregoing articles of war, are to be taken cognizance 
of by a general or regimental court-martial, according to the 
nature and degree of the offense, and punished at their dis- 
cretion. (Section XVIII, American Articles of War of 1776). 

31. See Winthrop, ibid., p. 355. 
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adhering to their enemies (treason), 18 USC 
2381; and violations of various provisions of 
the Atomic Energy Act, such as communicating 


“restricted data”, with intent to injure the | 


United States or secure an advantage to a for- 


eign nation, 42 USC 2272-2274. Two of these | 


offenses, murder and rape, are defined and made 
punishable by death in punitive articles of the 
Uniform Code (Articles 118, 120). Their com- 
mission, under any circumstances, by persons 


subject to the Code, may be tried by court- | 
martial and the death penalty adjudged without | 


regard to the general article or Federal stat- 
utes. As the remaining offenses have no exact 
counterpart in the punitive articles of the 
Code, their commission could only be alleged as 
violations of the general article.” 


In United States v. French,** the accused was 


convicted of, inter alia, two specifications under 
Article 134. One specification alleged that the 
accused had unlawfully attempted to communi- 
cate information relating to the national defense 
of the United States to Russia, having reason 
to believe that the information would be utilized 
to secure an advantage to that nation. The 
other specification charged that the accused had 
offered to sell “restricted data” to Russian 
agents, having reason to believe that the data 
would be used to secure an advantage to Russia. 
Both of these offenses were alleged to have been 
committed within the continental United States. 
While neither of the specifications expressly 
charged the violation of any Federal statute, the 
facts alleged in the first specification contained 
every element of the crime defined in 18 USC 
794(a) (peacetime espionage), and the facts 
alleged in the other specification constituted a 


32. The proof required to establish the Federal offense may, in some 
situations, also prove an offense under a punitive article of the 
Cede. Thus evidence which establishes damage to a train, air- 
craft, or motor vehicle, in violation of 18 USC 1992, 32, 33, would 
also often prove a violation of Art. 109 (destruction of other 
than military property). This is not to say that the offenses are 
the same, however; each of the Federal statutes contain elements 
not contained in Art. 109: d to a specific object used in 
foreign or interstate commerce. Similarly, while most acts 
which violate Articles 104 (aiding the enemy) and 106 (Spies) 
would normally constitute treason, the elements of the treason 
statute embrace acts not proscribed by these articles of the Code, 
e.g., conspiracy to prevent the enforcement of a Federal statute 
or resistance to Federal troops. The Federal Kidnapping and 
Bank Robbery statutes contain elé ts not included in Articles 
97 (unlawful detention) and 122 (Robbery). It is believed that 
the capital Federal offense which has been most nearly defined in 
the punitive Articles of the Code, excepting murder and rape, is 
18 USC 794(b) (gathering or communicating national defense 
information with the intent that it shall be communicated to the 
enemy in wartime). Articles 104 and 106 of the Code proscribe 
“acting as a spy”, “aiding or attempting to aid the enemy” and 
“(giving) intelligence to the enemy.” The Federal statute is 
slightly broader, however, and proscribes one act, an attempt to 
elicite defense information, which, if committed without dis- 
simulation, would probably not violate the punitive articles 
mentioned. 

33. 10 USCMA 171, 27 CMR 245 (1959). 











ee ne 


urraaaaaias 


soeasssate OT ae 





ain mrnt wt A A BO 





JSC 
3 of 
ting 


the | 


for- 


nese | 


lade 

the 
om- 
sons 


urt- | 
10ut | 


itat- 
kact 
the 
d as 


was | 


ider 

the 
uni- 
onse 
ison 
ized 
The 
had 
sian 
lata 
ssia. 
seen 
ites. 
ssly 
, the 
ined 
JSC 
acts 
ada 
| some 
of the 
1, air- 
would 
other 
es are 
ments 
sed in 
| acts 
Spies) 
reason 
Code, 
tatute 
g and 
rticles 
d that 
ned in 
pe, is 
efense 
to the 
scribe 
” and 
ute is 
npt to 
t dis- 
rticles 





bg BO 


it 





violation of 42 USC 2274(b) (of the Atomic 
Energy Act). The death penalty is authorized 
under Federal law for a violation of the section 
of the Espionage Act, while ten years imprison- 
ment is the maximum penalty for the offense 
under the Atomic Energy Act. 

The Law Officer, in instructing the court on 
the maximum sentence authorized, stated that 
the first offense charged was closely related to 
18 USC 794, and used that statute for determin- 
ing the maximum sentence imposable.* How- 
ever, in conformity with Articles 18 and 52, 
which stipulate that a court-martial may ad- 
judge the death penalty only when expressly 
authorized by the Code, the court was advised 
that the maximum punishment which could be 
adjudged was life imprisonment. The court 
sentenced the accused to life imprisonment. 
The Board of Review affirmed the conviction of 
both specifications. Concerning the first offense, 
the Board found no jurisdictional defect since 
it considered that the accused had been charged 
with a military offense which consisted of serv- 
ice discrediting conduct. Further, the Board 
considered that the charges were multiplicious, 
and reduced the sentence to ten years imprison- 
ment, using the maximum sentence authorized 
under 42 USC 2274(b) as the standard; the 
Federal statute authorizing the death penalty 
was considered inappropriate for use in deter- 
mining the maximum sentence which could be 
adjudged for the commission of the noncapital 
offense charged. On appeal to the Court of Mil- 
itary Appeals, the accused challenged the juris- 
diction of the court-martial to try the offense 
alleged in the first specification on the grounds 
that a capital Federal offense could not be tried 
under Article 134. The members of thé Court 
did not agree on the resolution of this issue. 

‘One member of the Court considered that the 
first specification did allege a capital offense in 
violation of 18 USC 794(a), and, although the 
conduct alleged was assuredly service discredit- 
ing, the court-martial did not have jurisdiction 
over the offense charged. This member of the 
Court stated that the history and construction 
of Article 134 showed that Congress intended 
not to permit the prosecution of any capital 
offense in a military court under any guise ex- 
cept which specifically authorized by statutory 
enactments.** Until the Uniform Code, Con- 


34. Par. 127(c), MCM (1951), provides for the punishment of offenses 
not listed in the table of maximum punishments, as follows: 

Offenses not listed in the table, and not included within an 
offense listed, or not closely related to either, remain punish- 
able as authorized by the United States Code (see, generally, 
Title 18) or the District of Columbia, whichever prescribed 
punishment is the lesser, or as authorized by the custom of the 
service. 

35. Citing Lee v. Madigan, 358 US 228 (1959). 





gress had denied to military courts jurisdiction 
to try such civilian capital offenses as murder 
and rape when committed within the United 
States or District of Columbia in peace time, 
reserving the trial of these offenses to the civil 
courts. To allow the service discrediting clause 
of the general article to be used to accomplish 
indirectly what could not be accomplished di- 
rectly, would violate these principles and the 
intent of Congress.** It was further stated, in 
the principle opinion rendered by the court, 
that: 


We know of no offense that carriers such serious maxi- 
mum punishment, which, if committed by one subject 
to the code, could not bring discredit on the armed 
services. Accordingly, if we were to say that an offense 
made punishable by death can be alleged and tried under 
subsection (2), we would render meaningless subsec- 
tion (3), for every capital offense could then be tried 
by military courts merely by asserting it was discredit- 
ing to the service.” 


There had been no prejudice to the accused, it 
was reasoned in the principal opinion, as the 
Board of Review had reassessed the sentence 
on the basis of a single finding of the transaction 
in its most serious aspect, using the Atomic 
Energy Act to determine the maximum sentence 
imposable. In separate opinions, the other 
members of the Court concurred in the result 
reached in the principal opinion. One member 
indicated his agreement with the treatment 
afforded the jurisdictional question in the prin- 
cipal opinion. The third member of the Court 
concurred with the Board of Review in that, not- 
withstanding similarity of language between 
the allegations of the specification and the 
Espionage Act, the specification set out conduct 
to the discredit of the armed forces in violation 
of Article 134. 


A VIOLATION of the Espionage Act by a 
person in the armed forces could, if committed 
within the territorial limits of the United 
States, be tried and punished by a Federal 
court. If, however, a person subject to the 
Code were engaged in this activity, or in fact 
committed any of the other capital offenses not 
defined in the Code, at a military base overseas, 
only a military court would be in a position to 
try the accused. It could not be anticipated 
that a foreign court would undertake the prose- 
cution of an offense which did not involve in- 
jury to the foreign country or any of its citi- 
zens. If a court-martial would be barred from 


36. See Winthrop, ibid, p. 721, who states that a court-martial could 
not, under the general article, “take cognizance of a case of 
homicide charged as “manslaughter” or otherwise the averments 
of the specification set forth a case of murder.” 

37. 10 USCMA at p. 178. 
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exercising jurisdiction over such capital Fed- 
eral offenses because of the “not capital” limi- 
tation in the general article, an obvious hiatus 
exists in the law. The issue of whether a court- 
martial would have jurisdiction to try a viola- 
tion of the Espionage Act committed on foreign 
soil in peacetime by a person subject to the 
Uniform Code was raised in the French case, 
supra. Dictum in the principal opinion indi- 
cated that a court-martial would have jurisdic- 
tion to try such an offense. In the words of the 
court: 


If the espionage statute which authorizes the death 
penalty is not effective except within the continental 
United States and on the high seas, then the services 
are not confronted with the bar erected by subsection 
(3) of Article 134... The statute is non-effective 
outside that area and, absent the obstacle of the death 
sentence, the crime could be tried in military courts.* 


Although a Congressional] act * limits the terri- 
torial application of the Espionage Act, not all 
capital Federal offenses are so limited. Spe- 
cifically, violations of 18 USC 1992 (treason), 
committed on foreign soil by American citizens, 
have been held to be offenses within the juris- 
diction of Federal courts sitting in the United 
States.*° Following the reasoning of the prin- 
cipal opinion in the French case, the determina- 
tion of whether a court-martial can exercise 
jurisdiction over a capital Federal offense com- 
mitted at a base on foreign soil may rest on 
whether the specific Federal statute defining the 
offense is extra-territorial in application. 


EXTRATERRITORIALITY 


Paragraph 213(c) of the Manual provides 
that for the purposes of court-martial jurisdic- 
tion, the Federal laws which may be applied 
under the clause “crimes and offenses not 
capital” are divided into two groups. The first 
group, the Manual states, is comprised of these 
Federal statutes which involve offenses directly 
injurious to the government, and which may be 
prosecuted wherever they occur. Such statutes 
are said to be “extraterritorial” in application, 
i.e., they apply to persons located outside of the 
territory or jurisdiction of the power enacting 
them. Asan example of this type of offense, the 
Manual cites 18 USC 471 (counterfeiting) and 
various frauds against the Government not 
mentioned in Article 132. The venue for trial of 
offenses committed outside the jurisdiction of 
the United States is set by 18 USC 3238 to be 
the Federal court in the District in which the 


38. ibid, at p. 179. 
39. 18 USC 791. 


40. United States v. Chandler, 171 F. 2d 921, Ist Cir. (1948), cert. 
den. 336 US 918. 
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offender is found. The second group of Federal 
offenses which may be tried under the general 
article, the Manual states, are these offenses 
defined in Federal statutes of local application. 
These offenses, when committed by persons sub- 
ject to the Code, may be prosecuted under Ar- 
ticle 134 when the offense occurred within the 
geographical limits of the areas in which the 
statute is applicable. Examples of this type of 
offense are the Federal statutes which provide 
for the punishment of arson when committed 
within the “special maritime and territorial 
jurisdiction of the United States”,** 18 USC 81, 
the enlisting in a foreign service “within the 
United States”,“ 18 USC 1855, placing an ad- 
vertisement on a flag of the United States with- 
in the District of Columbia, 4 USC 3, or destruc- 
tion of monuments in certain national parks, 16 
USC 428i. As the terms “special maritime and 
territorial jurisdiction of the United States” 
and “United States” are defined in Title 18 to 
include the high seas or insular places and 
waters subject to the jurisdiction of the United 
States, it is apparent that Federal statutes which 
limit their applicability in these terms are ac- 
tually applicable in areas outside the geographi- 
cal limits of the United States (including Alaska 
and Hawaii). This does not mean that they are 
applicable in foreign countries, however. 


IN A CASE recently decided by the Court of 
Military Appeals, the construction of a non- 
capital Federal criminal statute was interpreted 
to support the statute’s extraterritorial appli- 
cation to an offense committed in Japan. In 
United States v. Wilmot,* the accused had been 
charged under Article 134 with a violation of the 
Federal Drugs Import and Export Act (21 USC 
1710185) by bringing narcotics into a military 
air basein Japan. A person violates section 174 
of the Narcotics Act when he knowingly imports 
or brings any narcotic drug into the United 
States or “any territory under its control or ju- 
risdiction.” A majority of the Court reasoned 
that the military base in Japan was a territory 
under the control of the United States within the 
meaning of the quoted portion of the Federal 
statute. The Court equated control with the 
power to regulate the base, which power the 
United States certainly exercised under the 





41. This phrase is defined in 18 USC 7 to include, inter alia, the 
high seas, vessels registered under the laws of the United States, 
and lands acquired for the use of the United States and under 
the exclusive or concurrent jurisdiction thereof. 

42. This term is defined in 18 USC 5, as follows: 

The term “United States”, as used in this title in a territorial 
sense, includes all places and waters, continental and insular, 
subject to the jurisdiction of the United States, except the 
canal zone. 

43. 11 USCMA 698, 29 CMR 514 (1960). 
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agreements with Japan. In dictum, the Court 
also indicated that the United States Naval Base 
at Guantanamo Bay, and the Panama Canal 
Zone were areas within the purview of the Nar- 
cotics Act. In a dissenting opinion, however, 
one member of the Court considered that Con- 
gress did not intend the term quoted above to 
embrace military installations overseas, but 
only territorial waters of the United States. 
This interpretation was based upon the legisla- 
tive history of the Narcotics Act. Both dissent- 
ing and majority opinions used the same 
starting point in their resolution of Congres- 
sional purpose: the construction of the statute. 


MANY FEDERAL STATUTES do not con- 
tain descriptive terms which indicate the geo- 
graphic areas in which they are intended to 
apply. In many instances the acts proscribed 
in such statutes could be committed on foreign 
soil or outside the territorial jurisdiction of the 
United States. The Supreme Court, in United 
States v. Bowman,* stated that the necessary 
locus of offenses, when not defined in the Fed- 
eral statute proscribing the offense, depends 
upon the purpose of Congress, “as evinced by 
the description and nature of the crime, and 
upon the territorial limitations upon the power 
and jurisdiction of a government to punish 
crime under the law of nations.” 

The construction of a few Federal criminal 
statutes support the conclusion that Con- 
gress intended them to apply to acts com- 
mitted on foreign soil. When interpreted in 
conjunction with the definition of the “United 
States,” which is defined in Title 18 to include 
not only the continental United States but terri- 
tory and waters subject to the jurisdiction of the 
United States, language in a statute which fixes 
the locus of an offense to be “within or without 
the United States’”,** obviously implies extra- 
territorial application. In regard to the capital 
Federal offenses not defined in the Code, the 
construction of only two, the Treason statute * 
and the Atomic Energy Act,* support the propo- 
sition that they apply to acts committed in 
foreign countries. The Treason statute states 
that the locus of the offense is “within the 
United States or elsewhere.” As noted above, 
the Supreme Court has indicated that this statue 
applies to acts committed by American citizens 
on foreign soil. The nature of the Atomic 
Energy Act, and some aspects of its construc- 





44. 260 US 94 (1922). 

45. This phrase is found in 18 USC 596 (unlawful polling of mem- 
bers of armed force.) 

46. 18 USC 2381. 

47. 42 USC 2011. 


tion, indicate certain offenses described therein 
are punishable by death when committed in a 
foreign country. One section specifically makes 
the engaging in the unauthorized production of 
nuclear materials “outside of the United 
States”, when accompanied by a requisite in- 
tent, punishable by death.“* Concerning a 
capital offense of communicating restricted data 
with intent to injure the United States,” no 
locus is fixed in the statute. To conclude that 
Congress did not intend this statute to apply to 
acts committed on foreign soil seems unwar- 
ranted, however. The implementation of the 
provisions of the Atomic Energy Act which au- 
thorize the foreign distribution of atomic ma- 
terials ° might logically entail sending techni- 
cians to foreign countries. Certainly the statute 
proscribing the communication of restricted 
data is not limited to territorial application be- 
cause of any local acts required to commit the 
offense. It is difficult to conceive of any offense 
more inimical to the welfare of the United 
States as revealing atomic secrets to foreign 
nations with intent to injure the United States; 
as indicated in the Bowman case, supra, such a 
statute should be given the broadest application. 

As noted in the French case, supra, the Es- 
pionage Act applies only to acts committed 
within the United States or on the high seas; a 
provision of the act specifically limits the locus 
to this area. Of the remaining Federal statutes 
which permit the death penalty, three define 
crimes which involve the damage to aircraft, 
motor vehicles, and trains (or their facilities), 
which are used in interstate, foreign or overseas 
commerce. While the terms foreign and over- 
seas commerce may connote activity outside the 
territorial limits of the Uinted States, these 
terms describe the use of the object damaged, 
rather than the locus of the criminal act, and 
hence do not conclusively support the Congres- 
sional purpose to proscribe acts committed on 
foreign soil. In accord with the rationale of the 
Bowman case, these statutes, which would 
normally involve injury to private individuals 
or their property rather than a government, 
should not be interpreted to apply to acts com- 
mitted outside the jurisdiction of the United 
States. The Federal Kidnapping statute con- 
tains as one of its elements the requirement that 
the person abducted be transported in foreign 
or interstate commerce. The use of the term 
“foreign commerce” in this statute does not de- 
fine the use of an object, but rather actual ac- 





48. 42 USC 2077, 2272. 
49, 42 USC 2274(a). 
50. 42 USC 2074, 2094. 
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tivity which might, in a given case, become a 
critical element of the offense charged. It is 
not difficult to imagine acts committed within a 
foreign country which would technically satisfy 
all the elements of the statute.** Nonetheless, 
as the statute deals with injury to private indi- 
viduals which effects the peace and good order 
of the community, and as Congress has not ex- 
pressly said that the statute should apply out- 
side of the United States, it is doubtful that acts 
committed in foreign countries are within the 
statute’s prohibition. 


CONCLUSION 


The fact that courts-martial are not vested 
with jurisdiction over capital Federal offenses 
which involve injury to private individuals or 
their property under the third clause of the 
general article does not represent a serious 
hiatus in the military law as jurisdiction over 
and punishment of such offenses is usually pro- 
vided for under one of the punitive articles of 
the Code. Absent a specific article proscribing 
the offense, e.g., kidnapping, the criminal act 
could normally be punished in a Federal court 
as a violation of Federal law, if committed 
within the United States, or punished as a viola- 
tion of foreign law in a foreign court if com- 
mitted in a foreign country. A more serious 
problem is raised in regard to those Federal 
statutes which deal with the communication of 
national defense information or atomic secrets 
to foreign powers (18 USC 794(a), 42 USC 
2274(a)) by persons in the armed forces at 
overseas bases. The acts constituting these 
Federal offenses, if committed in peacetime, 
would violate none of the punitive articles of 
the Code. The commission of such offenses 
represent a great threat to national security, 
however, and constitute a direct injury to the 
government. Because members of the armed 
forces naturally deal with national defense mat- 
ters and atomic weapons while stationed at 
overseas bases, the need for application of the 
judicial sanctions provided in these Federal 
statutes to such members of the armed forces 
is obvious. As Federal courts do not function 
in foreign countries, and as foreign courts would 
not take jurisdiction over such offenses, it is 
patent that courts-martial should be vested with 
jurisdiction over the acts proscribed by these 
Federal statutes when committed on foreign 
soil, if offenders in the armed services are to 


51. For instance, take the following situations: A U.S. serviceman 
on vacation in Mexico City kidnaps an infant, leaving a ransom 
note, and boards a train bound for El Paso, Texas (transporta- 
tion in foreign commerce). Before reaching the border the child 
is injured and abandoned. The offender proceeds alone and is 
later apprehended in the United States. 
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be punished. Because of questions related to 
extraterritoriality, however, court-martial ju- 
risdiction over the acts proscribed in these Fed- 
eral statutes, when committed on foreign soil, is 
not at all certain and in no case could the death 
penalty be adjudged under the general article 
for their commission. Certainly, there is no 
justification for the imposition of a lesser pun- 
ishment for acts committed by a member of the 
armed forces overseas which, if committed by 
a civilian in the United States, could be punished 
by death. In view of this jurisdictional uncer- 
tainty and punishment limitation, it is believed 
that Congress should amend the Code to make 
the provisions and punishments provided in 
the Atomic Energy and Espionage Acts ap- 
plicable to persons subject to the Code. 

The main problem associated with prosecut- 
ing non-capital Federal offenses under the third 
clause of the general article is not in establish- 
ing jurisdiction over the offense, but in actually 
showing that a Federal offense has been com- 
mitted. Many non-capital Federal statutes are 
intended to apply to acts committed only within 
the United States, or a certain locus, and if 
committed elsewhere, no Federal offense has oc- 
curred; other statutes have special elements 
such as the requirement that the act proscribed 
have some impact or relationship to interstate 
or foreign commerce and, absent this showing, 
there is no violation of the Federal statute. The 
fact that many non-capital Federal criminal 
statutes are so limited or composed, does not 
mean that members of the armed forces, par- 
ticularly those stationed at bases overseas, enjoy 
a broad immunity to prosecution for many acts 
which, if committed by their fellow servicemen 
stationed in the United States or under slightly 
different circumstances, could be punished by 
courts-martial. The Court of Military Appeals 
has held that any act or conduct which does not 
actually violate a non-capital Federal statute, 
but which is service discrediting or prejudicial 
to good order and discipline, may be punished 
as a violation of clauses (1) and (2) of the 
general article, even though a violation of the 
Federal statute had been originally alleged. 
The broad power to punish acts or conduct which 
are service discrediting or prejudicial to good 
order and military discipline renders the power 
to punish acts which violate non-capital Fed- 
eral statutes an unimportant jurisdictional 
grant. The inability of courts-martial to punish 
an act which does not meet either of the stand- 
ards prescribed in the first two clauses of the 
general article can hardly be classified as an 
important hiatus in the military law. 
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THE RESULTS OF THE PUNITIVE DISCHARGE 


By LT DONALD J. BROWN, USNR* 


HOSE OF US who operate under and administer 

the Uniform Code of Military Justice can insure 
an optimum of discipline with justice only if we are 
aware of the effects of the punitive measures available. 
Among those measures are the punitive discharges.’ 
To judge the appropriateness of a sentence requires 
that the effects of the punitive discharges be fully 
understood. 

The punitive discharges are more difficult to evaluate 
for severity than are most other authorized punish- 
ments. To some persons, a punitive discharge may have 
little or no meaning or effect; to others it may be 
among the most severe of the possible alternatives. 
Much of the effect of a punitive discharge, in this con- 
text, is subjective; but though subjective, it is none- 
theless real. 

A non-subjective general effect of a punitive discharge 
is that which is found in the public reaction to an 
individual who has been so separated from the service. 
That reaction is one of suspicion and results in severely 
restricted opportunity for the furtherance of formal 
education, for preferred employment and for a satis- 
fying association with individuals or groups. 

While the aforementioned two effects of punitive dis- 
charges are perhaps, in perspective, the more impor- 
tant, there is a third effect cf a more tangible nature 
which also deserves consideration: it is the effect on the 
statutory rights and benefits of ex-service personnel. 
Such rights and benefits will be considered hereinafter 
under the administering agencies, as follows: (1) 
rights and benefits administered by the Veterans’ Ad- 
ministration; (2) rights and benefits administered by 
the Military Departments; and (3) rights and benefits 
administered by other Federai agencies. A fourth di- 
vision concerns the effects of such discharges upon a 
veteran’s civil rights and citizenship. 


LAWS ADMINISTERED BY THE VETERANS’ 
ADMINISTRATION 


These laws have been collected and codified in Title 38 
of the United States Code.? Section 3103 thereof 
provides: 





*Lieutenant Donald J. Brown, USNR, is presently detailed to the 
General Affairs Branch of the Administrative Law Division in the 
Office of the Judge Advocate General. He attended Creighton Uni- 
versity and graduated from the University of Iowa with the B.A. 
degree in 1956 and the J.D. from the College of Law in 1958. 
Lieutenant Brown is a member of the Iowa Bar and the bar of the 
U.S. Court of Military Appeals. He is a member of the Iowa State 
Bar Association, the American Bar Association, and Secretary of 
the Navy-Marine Corps Junior Bar Association. He is presently 
serving as a vice-chairman of the Military Service Committee of the 
Junior Bar Conference of the American Bar Association. 

1. The dishonorable discharge and the bad conduct discharge adjudi- 
cated by general court-martial must both be differentiated from 
the bad conduct discharge adjudicated by special court-martial 
insofar as their effects are concerned. 

2. 72 STAT. 1105 (1958). 


(a) The discharge or dismissal by reason of the sentence of a general 
court-martial of any person from the armed forces, or the discharge 
of any such person on the ground that he is a conscientious objector 
or refused to perform military duty or refused to wear the uniform 
or otherwise to comply with lawful orders of competent military 
authority, or as a deserter, or of an officer by the acceptance of his 
resignation for the good of the service, or (except as provided in 
subsection (c)) the discharge of any individual during a period of 
hostilities as an alien, shall bar all rights of such person under 
laws administered by the Veterans’ Administration based upon the 
periods of service from which discharged or dismissed. 

(b) Notwithstanding subsection (a), if it is established to the satis- 
faction of the Administrator that, at the time of the commission of 
an offense leading to his court-martial, discharge, or resignation, 
any person was insane, such person shall not be precluded from 
benefits under laws administered by the Veterans’ Administration 
based upon the period of service from which he was separated. 

(c) Subsection (a) shall not apply to any alien whose service was 
honest and faithful, and was not discharged on his own application 
or solicitation as an alien. 

(d) This section shall not apply to any war risk insurance, Govern- 
ment” (converted) or National Service Life Insurance policy. 


The result of the above quoted provision is that a dis- 
missal, a dishonorable discharge or a bad conduct 
discharge pursuant to the sentence of a general court- 
martial, in the absence of an insanity finding under sub- 
section (b), involves the loss of the following rights or 
benefits administered by the Veterans’ Administration: 

(1) Wartime disability compensation; * 

(2) Wartime death compensation ; ‘ 

(3) Peacetime disability compensation; ° 

(4) Peacetime death compensation; * 

(5) Dependency and indemnity compensation to wid- 

ows, children and parents; (a) death on or after 
1 January 1957;* (b) death before 1 January 
1957; * 

(6) Service pension; ° 

(7) Non-service connected disability; *° 

(8) Pensions to widows and children; “ 

(9) Medal of Honor Roll; * 

(10) Hospital and domiciliary care; ™ 
(i1) Medical treatment (including dental) ; * 
(12) Prosthetic appliances; * 
(13) Seeing-eye dogs; * 
(14) Specially adapted housing; ” 
(15) Burial benefits; 
(a) flags; * 
(b) funeral expenses; ” 


3. 38 USC 310. 
4. 38 USC 321. 
5. 38 USC 331. 
6. 38 USC 341. 
7 
8 





- 88 USC 410. 

. 38 USC 416. 

9. 38 USC 510 et seq. 
10. 38 USC 521 et seg. 
11. 38 USC 531 et seg. 
12. 38 USC 560. 
13. 38 USC 610, 611. 
14. 38 USC 612. 
15. 38 USC 613. 
16. 38 USC 614. 
17. 38 USC 801. 
18. 38 USC 901. 
19. 38 USC 902. 
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(16) Vocational rehabilitation; ” 

(17) Education for Korean Veterans; ™ 

(18) War orphans’ educational assistance; * 
(19) Home, farm and business loans; * 

(20) Autos for disabled veterans.” 

The effect of a bad conduct discharge adjudged by a 
special court-martial, on the other hand, cannot be 
measured with certainty in all cases. The Servicemen’s 
Readjustment Act of 1944 provided that a discharge 
or release from active service under “conditions other 
than dishonorable” should be a condition precedent to 
entitlement to benefits provided by that Act and by the 
Act of 20 March 1933.” That provision vested discre- 
tion in the Veterans’ Administration to determine, on a 
case to case basis, the entitlement to benefits of persons 
discharged with a bad conduct discharge pursuant to a 
special court-martial, since such a discharge was neither 
specifically honorable nor specifically dishonorable. 


In 1956 THE President’s Commission on Veterans’ 
Pensions recommended that a bad conduct discharge, 
whether imposed by general or special court-martial, 
should render a veteran ineligible for any benefits based 
upon the period of service from which so discharged.” 
Congress did not adopt that recommendation. The law 
controlling the entitlement of persons discharged pur- 
suant to the sentence of a special court-martial, there- 
fore, provides: “The term ‘Veteran’ means a person who 
served in the active military, naval, or air service, and 
who was discharged or released therefrom under condi- 
tions other than dishonorable.” * [Emphasis supplied] 

The regulations of the Veterans’ Administration im- 
plementing the law prior to the codification of Title 38 
remain in effect under this provision. They provide that 
the authorization units and field adjudication activities 
of the Veterans’ Administration are responsible for de- 
termining whether the character of a particular dis- 
charge is a bar to benefits.” General guidance is pro- 
vided by the following regulation: 


The requirement of the words “dishonorable conditions” will be 
deemed to have been met when it is shown that the discharge or 
separation from active military or naval service was (1) for mu- 
tiny, (2) spying, or (3) for an offense involving moral turpitude or 
willful and persistent mi duct: Provided, however, that where 
service was otherwise honest, faithful and meritorious a discharge 
or separation other than dishonorable because of the commission of 
a minor offense will not be deemed to constitute a discharge or 
separation under dishonorable conditions.” 





The phrase “moral turpitude or willful and persistent 
misconduct” is sufficiently indefinite that its applica- 
tion may vary among the different Veterans’ Admin- 
istration field activities and adjudication units. Un- 
fortunate though it may be that no clear guidelines can 
be formulated concerning the effects of bad conduct 
discharges adjudicated by special courts-martial, exist- 
ing regulations and legislation do possess the advan- 


20. 38 USC 1501 et seq. 

21. 38 USC 1601 et seq. 

22. 38 USC 1701 et seq. 

23. 38 USC 1801 et seq. 

24. 38 USC 1901 et seq. 

25. 58 STAT. 284 (1944). 

26. 48 STAT. 8 (1933) as amended. 

27. Recommendation No. 64(a), Report to the President by the 
President’s Commission on Veterans’ Pensions of April 1956. 

28. 38 USC 101(2). 

29. 38 CFR 3.3, 3.4. 

30. 38 CFR 3.64. 
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tage of flexibility in determining entitlement to benefits 
administered by the Veterans’ Administration. 

The remaining benefits administered by the Veterans’ 
Administration relate to government life insurance with 
several variations in terms and coverage. The existence 
of incontestability and forfeiture provisions™ renders 
the foregoing discussion of the circumstances in which 
benefits may be lost inapplicable to such insurance. 
Generally, a punitive discharge, as such, has no effect 
on these insurance benefits. Regardless of the kind of 
discharge, if any, all rights to National Service Life 
Insurance are forfeited when the insured is “guilty of 
mutiny, treason, spying, or desertion, or who, because 
of conscientious objections, refuses to perform service 
in the armed service of the United States or refuses 
to wear the uniform of such force .. .”* Further, no 
insurance is payable for death inflicted as a lawful 
punishment for crime or for military or naval of- 
fenses.™= Even in the latter case, however, the cash 
surrender value, if any, must be paid to the designated 
beneficiary.“ United States Government Life Insur- 
ance is lost in even fewer situations than National 
Service Life Insurance, discussed above. 


BENEFITS ADMINISTERED BY THE MILITARY 
DEPARTMENTS 


A dishonorable or a bad conduct discharge, whether 
adjudicated by a general or special court-martial, re- 
sults in the loss of the following benefits administered 
by the Military Departments: 

(1) Mileage; * 

(2) Mustering-out payment; * 

(3) Headstone marker; 

(4) Payment for accrued leave; * 

(5) Transportation allowance for dependents and 

shipment of household goods; ® 

(6) Burial in a national cemetery; “ 

(7) Use of wartime title, or wearing of uniform, 

ete.; “ 

(8) Notice to employer of discharge; “ 

(9) Subsequent award of medals, crosses or bars; “ 
(10) Admission to the Naval Home (enlisted men) .“ 

The following benefits administered by the Navy are 
retained or accrue upon any punitive discharge: 

(1) Travel in kind; “ 

(2) Cash allowance ($25); * 

(3) Suit of civilian clothes ($30) ; ” 

(4) Availability of petition to the Board for Correction 
of Naval Records.* 

31. 38 USC 710, 711, 747, and 754. 

32. 38 USC 711. 

33. Ibid. 

34. Id. 

35. Joint Travel Regulations, para. 4157. 

36. 38 USC 2101. 

37. 62 STAT. 1215 (1948), as amended, 24 USC 279a. 

38. 60 STAT. 963 (1946), as amended, 37 USC 32 et seq. 

39. Joint Travel Regulations, paras. 7011-5 and 8259-5. 

40. 62 STAT. 234 (1948), 24 USC 281. 

41. 10 USC 772 and 6297. 

42. BuPers Manual Art. C-10508. 

43. 10 USC 6249. 

44. BuPers Manual Art. C-9209. 

45. Joint Travel Regulations, para. 5300 and 5301. 

46. 10 USC 6297; BuPers Manual Art. C-10315(5). 


47. 10 USC 6297; BuPers Manual Art. C-10315(3). 
48. 10 USC 1552. 
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Any veteran who has not been separated pursuant to 
a punitive discharge adjudicated by a general court- 
martial may petition the Navy Discharge Review Board 
for a change in the characterization of the discharge 
awarded.” 

The death gratuity, which is administered by the 
Navy, is lost under the same conditions as are benefits 
administered by the Veterans’ Administration.” 


BENEFITS ADMINISTERED BY OTHER 
FEDERAL AGENCIES 


There are numerous benefits for which veterans are 
eligible, which are administered neither by the Vet- 
erans’ Administration nor by the Military Departments. 
The statutory bases for these benefits are scattered 
throughout the United States Code. A comprehensive 
listing is beyond the scope of this article. Those bene- 
fits which are lost upon the receipt of a puntive dis- 
charge, however, are noted. Certain bentfits such as 
eligibility for retirement with pay based upon time 
spent in service in addition to the time during which 
a non-civil service employee of a federal agency has 
spent with that agency, require extensive investiga- 
tion of the regulations of each particular agency. In- 
sofar as the determinations can be made without resort 
to the internal regulations of such agencies they will 
be indicated. 

Any punitive discharge results in the loss of the fol- 
lowing benefits: 

(1) Homestead preferences in general; ™ 

(2) Desert land preference; ™ 

(3) Civil service employment preference; * 

(4) Military service credit for civil service retirement 
benefits ; ™ 

Federal or private reemployment benefits; * 
Naturalization rights; * 

Preference in application for homesteads on the 
Boulder Canyon, Gila Canal and the All-American 
Canal Reclamation Projects; ” 

Preference in appointment as District Court Criers 
and Bailiffs; © = 
District of Columbia military service credit toward 
retirement benefits for policemen, firemen, and 
public school teachers.” 

Other legislation makes benefits available to those who 
were discharged under “other than dishonorable” con- 
ditions. As in the case of the Veterans’ Administra- 
tion, this leaves to the agency which administers the 
benefit involved, discretion to determine what type of 
discharge is “other than dishonorable.” Consequently, 
it cannot be determined in advance which of these bene- 
fits will be available and which will not. It may be that 
any discharge given by a general court-martial will re- 


(5) 
(6) 
(7) 
(8) 


(9) 





sult in the loss of these benefits. The only basis for 

this assumption is that a similar result has been arrived 

at by the Veterans’ Administration. There is no specific 

statutory authority here, as there is in section 3103 of 

Title 38, for arriving at a conclusion. Among these 

benefits are the following: 

(1) Admission to low rent public housing; ® 

(2) Housing for distressed families of veterans; ™ 

(3) Preference in defense housing; “ 

(4) Farm loans and preference for such; * 

(5) Preference for farm housing loans; “ 

(6) Unemployment compensation for Korean conflict 
veterans; * 

(7) Social security wage credits and guaranteed insured 
status.” 

There are provisions scattered throughout the United 
States Code which confer benefits upon “veterans”. Pre- 
sumably, any veteran would be eligible for such benefits 
regardless of the type of discharge he received. It is to 
be noted, however, that most of these benefits relate to 
employment in non-civil service governmental agencies, 
or retirement benefits for employees of such agencies. A 
comprehensive listing and treatment of these would be 
of little value and could reach only tentative conclusions. 


CIVIL RIGHTS AND CITIZENSHIP 


No discussion of rights and benefits would be complete 
without mention of the most important of such rights; 
citizenship and civil rights. While these rights are not 
directly affected by punitive discharges, they may be 
affected by court-martial conviction. 

A distinction must be made between civil rights and 
citizenship. Occasionally, it is loosely stated that a per- 
son convicted on a charge of felony loses his citizen- 
ship or loses his civil rights, as though the two concepts 
were synonymous. Judge Holtzoff, in commenting on 
this phenomenon has stated: 


Loss of citizenship means that a person loses his status as a citizen 
of the United States and becomes an alien. Such a far-reaching 
and devastating consequence does not flow from any conviction of a 
criminal charge, with two solitary exceptions. Conviction by a 
court-martial on a charge of desertion in time of war from a mili- 
tary or naval service of the United States, and conviction of a charge 
of treason or attempting by force to overthrow or bearing arms 
against the United States causes a loss of nationality. In no other 
instance does a conviction of a citizen of the United States on a 
criminal charge result in his losing his citizenship and becoming 
expatriated.” 


The statutory basis for the foregoing comments by 
Judge Holtzoff is as follows: 


From and after the effective date of this chapter a person who is a 
national of the United States whether by birth or not, shall lose 
his nationality by... 

(8) Deserting the military, air, or naval forces of the United States 





49. 10 USC 1553. 

50. 10 USC 1480(b). 

51. R. S. 2304 et seqg., as amended; 43 USC 271 et seq. 

52. 41 STAT. 1202 (1921), as amended; 43 USC 238, 331. 

53. 58 STAT. 387 (1944), as amended, 5 USC 851. 

54, 46 STAT. 468 (1930), as amended, 5 USC 2251(r). 

55. 62 STAT. 614 (1948), as amended, 50 App. USC 459. 

56. 66 STAT. 166 (1952), as amended, 8 USC 1101(d)(1); 66 STAT. 
250 (1952), as amended, 8 USC 1440. 

57. 45 STAT. 1063 (1928), as amended, 43 USC 617h. 

58. 28 USC 755. 

59. D. C. Code, sections 4-521 et seg. and 31-728. 





60. 50 STAT. 888 (1937), as amended, 42 USC 1402(14), 1410(g) and 
1415(8). 

61. 59 STAT. 260 (1945), 42 USC 1573. 

62. 65 STAT. 303, 309 (1951), as amended, 42 USC 1592(a) and 
1592n(h). 

63. 50 STAT. 522 (1937), as amended, 7 USC 1001(b) (2). 

64. 63 STAT. 435 (1949), as amended, 42 USC 1477. 

65. 38 USC 2001-2009. 

66. 64 STAT. 512 (1950), as amended, 42 USC 417(e)(4); see 20 
CFR 404.1323 and 404.1361. 

67. Holtzoff, Loss of Civil Rights by Conviction of Crime, Federal 
Probation, Volume 6, P. 18, April-June, 1942. 
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in time of war, if and when he is convicted thereof by court-martial 
and as a result of such conviction is dismissed or dishonorably dis- 
charged from the service of such military, air, or naval forces; ... 
(9) Committing any act of treason against, or attempting by force 
to overthrow, or bearing arms against, the United States, violating 
or conspiring to violate any provision of section 2383 of Title 18, or 
willfully performing any act in violation of section 2385 of Title 18, 
or violating section 2384 of Title 18 by engaging in a conspiracy to 
overthrow, put down, or to destroy by force the government of the 
United States, or to levy war against them, if and when he is con- 
victed thereof by a court-martial or a court of competent 
jurisdiction ;. 

Subsection (8) above was declared unconstitutional 
by the United States Supreme Court in Trop v. Dulles.” 
Among the bases for the unconstitutionality of that sub- 
section, was the conclusion that involuntary expatria- 
tion is a cruel and unusual punishment in violation of 
the United States Constitution” and can result only 
from the voluntary act of an individual in actually giv- 
ing up his United States citizenship, or his voluntary 
adherence to another nation. Hence, conviction by a 
court-martial of desertion does not result in loss of 
citizenship. 

Whether subsection (9) quoted above, is also uncon- 
stitutional is open to question. The rationale of the ma- 
jority of the Supreme Court in Trop v. Dulles tends to 
support the conclusion that it is unconstitutional. A 
final determination of this question, however, will have 
to await a determination by the Court. Hence, with the 
possible exception of conviction of one of the offenses 
enumerated in subsection (9), above, in no case is citi- 
zenship lost by reason of conviction of a crime. 

There are, however, certain rights of citizenship as distinguished 
from citizenship itself, that may be lost as a result of a conviction 
on a criminal charge. The phrase “loss of civil rights” ordinarily 
refers to the deprivation of any rights that accompany citizenship, 
as distinguished from the loss of citizenship status. 

Civil rights accrue to citizens of the United States by reason of 
their citizenship and may be divided into two categories; first, those 
that are derived from the Constitution or laws of the United States; 
and, second, those that are derived from the state constitutions or 
laws. The rights comprised within the second of these two classes 
are by far the more numerous of the two. [No federal civil rights 
are} ever lost as a result of a conviction of crime, except the right 


to hold federal office, and even then in a very limited number of 
cases.7 


A PERSON CONVICTED of one of the following 
crimes is barred from holding office under the United 
States: bribery and graft; * receipt of compensation by 
a government officer or employee for services rendered 
to any person in relation to a matter in which the United 
States is interested before any government depart- 





68. 66 STAT. 267 (1952), 14 USC 1481 (8), (9). 

69. 356 US 86 (1958). 

70. Amendment VIII. 

71. Holtzoff, op. cit. supra, note 67. Since J. Holtzoff wrote these 
words, the so-called Hiss Act was enacted (68 STAT. 1142; 
5 USC 2281-2288). As a result of provisions of this Act, con- 
viction, including conviction by court-martial, of specified offenses 
will result in loss of annuity or retired pay based upon the serv- 
ice of the person convicted as an officer or employee of the 
Government. This development of major importance would 
condition the statement of J. Holtzoff. 

72. 18 USC 202, 205, 206 and 207. 
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ment;™ withholding discharge papers by claim agent 
(barred from prosecuting any claim) ;* Army or Navy 
officers or other servicemen keeping or ordering troops 
at the polls; ™ intimidation of voters; ™ theft by bank 
examiner (barred as a bank or FDIC examiner) ;™ ap- 
proval of bond or surety by postmaster (barred as a 
postmaster) ;™ collecting or disbursing officer trading 
in public property; ” disclosure of information by cer- 
tain officials or employees (barred from that office) ; * 
unauthorized fee for inspection of vessels (forfeits that 
office) ; “ lobbying with appropriated moneys (removed 
from office) ; concealment, removal or mutilation of 
records, etc.; * treason; “ rebellion or insurrection; * ad- 
vocating the overthrow of the government (barred for 
five years) ; * activities affecting the armed forces gen- 
erally (advising insubordination, etc.) (barred for five 
years) .” 

The statute, now determined to be unconstitutional, 
which purported to impose loss of citizenship is speci- 
fically based on court-martial conviction. The provisions 
concerning loss of civil rights appear in Title 18, which 
relate to Federal non-court-martial jurisdiction. 
Hence, these sanctions would appear to relate only to a 
federal district court criminal conviction. It seems 
therefore that a bad conduct or dishonorable dis- 
charge by reason of special or general court-martial re- 
sults in no loss of federal civil rights. 

The most important right of a citizen is probably the right of suf- 
frage, because it is by its exercise that the citizen is able to par- 
ticipate in the government of his country. The right of suffrage, 
however, is derived not from the Constitution of the United States, 


but from state constitutions and law. It is a state rather than a 
federal right. * * * 

It should be observed, therefore, that if by reason of a conviction 
of a crime in a court of the United States [or by court-martial] the 
person loses his right of suffrage, or any other right of citizenship de- 
rived from the constitution or laws of a state, such a consequence is 
not dependent on any federal statute, but is the effect of a provision of 
a state constitution or law disqualifying from the exercise of the 
right in question any person who has been convicted of a felony or 
of any crime, as the case may be. 


In general, the punitive discharges adjudicated by a 
general court-martial tend to be of considerably greater 
severity, insofar as loss of rights and benefits is con- 
cerned than the puntive discharge adjudicated by a spe- 
cial court-martial. There is little difference, however, 
in the results of the two punitive discharges which may 
be adjudicated by a general court-martial. 


73. 18 USC 281 and 282. 
74. 18 USC 290. 
75. 18 USC 592. 
76. 18 USC 593. 
77. 18 USC 655. 
78. 18 USC 1732. 
79. 18 USC 1901. 
80. 18 USC 1905, 1907 and 1908. 
81. 18 USC 1912. 
82. 18 USC 1913. 
83. 18 USC 2071. 
84. 18 USC 2381. 
85. 18 USC 2383. 
86. 18 USC 2385. 
18 USC 2387. 
Holtzoff, op. cit. supra, note 67. 
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